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Environmental Law: Text, Cases & Materials (2nd edition) — Oxford
University Press 2024
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LAW: REPAIRING THE EUROPEAN ROAD , Journal of Environmental
Law, Volume §, Issue 2, 1996
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ER 159 in the nature come ration context See Chapter 19.
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WLR 759 (HL) and R (Fisher) English Nature (2004) EWCA Civ 663, [2005] 1

WLR 147. See Chapter 21.
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Env LR 18. Tesco (n 65).
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(\) Vanessa Barbé,'Le droit de I’environnement en droit constitutionnel comparé :
contribution a I’étude des effets de la constitutionnalisation',Actes du Vlle
Congrés francais de droit constitutionnel, AFDC septembre 2008, Paris, 25-27,
P.2.

Elizabeth Fisher , Bettina Lange , and Eloise Scotford, op , cit , P. 455) (Y)
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For more: Nathalie Berny, Failing to Preach by Example! The EU and the Aarhus
Convention (2018) 27 Environmental Politics 757,758
Examples can be found at https://www.anece.org/en/pp/codocuments.html
,(accessed 4 September 2018)
Maria Lee and Carolyn Abbot, "The Usual Suspects? Public Participation under the
Aarhus Convention (2003) 66 MLR 80, 86
The Aarhus Convention is certainly ambiguous in its objectives, with the recitals
recognizing diverse, yet interrelated motivations. The recitals refer to rights and
duties to an environment adequate to health and well-being, and posit that rights
advocated in the Convention enhance 'the quality and the implementation of
decisions' and 'public awareness of environmental issues. In addition, they state the
need for public authorities to be in possession of accurate, comprehensive, and
up—to—date environmental information. The Convention also aims to strengthen
public support for decisions on the environment in process terms, 'accountability of
and transparency in decisionmaking is mentioned and more radically, The
Convention 'will contribute to strengthening democracy Although the Aarhus

Convention has very mixed motives, perhaps the clearest and strongest link is with
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improving environmental protection. So far we have mentioned that the procedure
might improve the problem (2006) OJ 1264/13.

Anthony Chamboredon,'Du droit de I'environnement au droit a I'environnement: (V)

A la recherché d'un juste milieu’, L'hnrmahan,Paris, 2010, P.145.
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Ibid, P. 104 (v)

Resource Recovery Solutions (Derbyshire) Ltd v Secretary of State for
Communities and Local Government (2011) 20 (2011 Env 2016 (Admin) (28)
Greenpeace (n. 38) and The Bard Campaign and Anor v Secretary of State for
Communities and Local Government 1) [2009] EWHC 308 (Admin) (

Langton, R (on the application of) v Secretary of State for Environment, Food and
Rural Affairs [2018] EWHC 2190 (Admin) paras 98, 1046 (Sir Ross Cranston)
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98. The claimant's attack on the December 2016 consultation on supplementary
culling was advanced on the basis that it had breached the 'Sedley' requirements
for a lawful consultation, requirements rec organized in a number of authorities
such as R v North and East Devon Health Authority, Ex p Coughlan [2001] 08:213,
[108]; R (on the application of Save our Surgery Limited) v Joint Committee of
Primary Care Trusts [2013] EWHC 439 (Admin),[27], per Nicola Davies LJ; and R
Council (2014) UKSC 56: [2014] 1 WLR (Moseley) v Haringey London Borough
3947 [25]. His case was that the Secretary of State had failed to consult when the
proposal was at a formative stage; in conducting the consultation, he had provided
information misleading as to the policy's rationale and insufficient to enable
consultees to provide intelligent and informed responses; and having received the
responses, he unlawfully failed to take them into account

Moreover, a consultation has to be considered in its statutory context, since
statutory duties to consult vary depending on the provision in question, the
particular context, and the purpose for which the consultations are carried out. R
(Moseley) v Haringey London Borough Council (2014) UKSC 56, (2014) WLR
3947.136), per Lord Reed with whom Baroness Hale and rougCouncil120d. In this
Continuation Lord case under dury to Cell of the Natural Environment and Rural
Clarke agreed, that the State has a duty to consult in relation to guidance to be
Bushell v Secretary given to Natural England, 12006 the Seas when matters are at
of State for the Environment [1981] AC 75 (HL).
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—Cao, B. (2015). Environment and Citizenship (1st ed.). Routledge.
https://doi.org/10.4324/9780203084335.

—Derek Bell, Chapter Environmental citizenship Global, local and individual, Book
Routledge Handbook of Global Environmental Politics, 1st Edition First
Published2014 ImprintRoutledge.

—Dobson, A. Environnemental citizenship and the administration of life.
https://d1wqtxts1xzle7.cloudfront.net/25890782 /Environmental_Citizenship_and_th
e_Administration_of Life

—Flynn, R., Bellaby, P., & Ricci, M. (2008). Environmental citizenship and public
attitudes to hydrogen energy technologies. Environmental Politics, 17(5), 766-783.

Minister for the Civil Service. That judgment came a few years after the introduction
of Order 53 of the Rules of the Supreme Court in 1977, which for the first time
spelled out the procedure for bringing a judicial review claim. It has now been
replaced by Part 54 of the Civil Procedure Rules 1998. Lord Dip lock’s reasoning
can be understood as an act of judicial codification of the grounds of review. The
facts of the case are not relevant.

Council of Civil Service Unions v Minister for the Civil Service [1984] AC 374 (HL)
410-11 (Lord Dip lock)

Wednesbury unreasonableness Associated Provincial Picture Houses Ltd. v.
.)Wednesbury Corporation (1948) 1 KB 223

lbid , P. 457) (V)

FURTHER READING

1. For further information on access to information, including the
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Environmental Information Regulations 2004, see Philip Coppel, Information
Rights (4th edn, Bloomsbury 2014).

2. For a very good discussion of the role of different accountability mechanisms in
holding decision— makers to account in the environmental context, see Andrea
Ross, Sustainable Development Law in the UK: From Rhetoric to Reality?
(Routledge 2011) Ch. 10.

3. The reports of the Committee on Climate Change can be found at
https://www.theccc.org.uk.

4., For a history of the RCEP, see Susan Owens, Knowledge, Policy and
Expertise: The UK Royal Commission on Environmental Pollution 1970-2011
(OUP 2015).

Ibid, P. 457 (V)

See the discussion on this point in Secretary of State, for Environment. Food and
Rural Affairs v Clowns (a 55) in the CA. application of) v London Borough of
Harlingen [2014] UKSC 56, (35)

Ibid, , P. 451) (V)
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Environmental judicial review claims are amongst the most factually complex
judicial review proceedings. Frequently they involve voluminous factual, policy and
technical material, often requiring a court to understand complicated scientific
processes or modelling. Not only does this threaten to compromise the speed and
efficiency of the judicial review jurisdiction, but it also has the potential to draw the
courts beyond their constitutional function and lead them to consider the merits of
decisions made by scientific experts and democratically accountable decision—
makers With that said, it is important that expertise is not used as a shield for not
reviewing a decision. Consider the comments of Beaton LJ in Mott v Environment
Agency in regard to an argument put to the Court about how the lower court should
have reviewed the expert discretion of the Environment Agency.
Mott, R (on the application of) v Environment Agency] 2016[EWCA Civ 564, paras

63-4 (Beatson LJ)
53. Underlying Mr. Lewis's submissions was the contention that the judge did not
accord sufficient weight to the nature of the exercise or the expertise of the Agency
Before turning to those submissions, observe that, while a regulatory body such as
the Agency is clearly entitled to deploy its experience. Technical expertise and
statutory mandate in support of its decisions, and to expect a court considering a
challenge by judicial review to have regard to that expertise, it is also necessary for
the decision-maker, when faced with such a challenge, to provide a clear

explanation to the court. If it does not criticism
Elizabeth Fisher, 'The Enigma of Expertise (2016) 28 JEL 551. Consider, for
example, the different people involved in the air quality modelling exercise in R
Client Earth (Nis 2) v Secretary of State for the | Environment, Food and Rural
Affairs [2016] EWHC 2740 (Admin)

FURTHER READING
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1-Adamou, A., Georgiou, Y., Paraskeva—Hadjichambi, D., & Hadjichambis, A. C.
(2021). Environmental Citizen Science Initiatives as a Springboard towards the
Education for Environmental Citizenship: A Systematic Literature Review of
Empirical Research. Sustainability, 13(24), 13692.
https://doi.org/10.3390/su132413692.
, Environnent and Citizenship in Latin America: Hannah Wittman (2—-Alex Latta
Natures, Subjects and Struggles.
3-Anna Mravcova, Environmental Awareness and Environmental Citizenship
Dimension, Politics, Energy and Environmental Studies, Environmental interactions,
Globalization, Journal: Slovenska politologicka revueby: Univerzita sv. Cyrila a
Metoda v Trnave, Katedra politologie.
4-Bell, D. R. (2()05). Liberal Environmental Citizenship. Environmental Politics,
14(2), 179-194. https://doi.org/10.1080/09644010500054863
Burgess, J., Harrison, C. M., & Filius, P. (1998). Environmental 5.
Communication and the Cultural Politics of Environmental Citizenship. Environment
and Planning A: Economy and Space, 30(8), 1445-1460.
https://doi.org/10.1068/a301445
Ibid, P. 2) (V)
e Downs & Secretary of State for Environment. EWHA Rural Affairs (2008)
EWHC 2666
e Secretary of State for Enter Site Do Secretary of State Down (20 Civ
664)
e Morge v Hampshire County Council [2011] UKSC 2, (2011) | WLR 268
e R. (Eisai Ltd) NICE (2008) EWCA Civ 438, (2008) 11 CCL Rep 385
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e R (Friends of Basildon Golf Course) v Batlidon District Council [2010]
EWCA Civ 1432, [2011] Env LR 16
e Badger Trust v The Welsh Ministers [2010] EWCA Civ 807, [2010] 6
Costs LR 896
lbid , P. 458 ()
Jod o atgs oanll 5 o2g)s¥) SatV) Ol o ARl See g B dug )oY Janll Ao cule] i
deall el b (aiae o lelod 2 08 clillae o ilia o ol Balaud) o3g) santial) ASLaal) oSlas
(Al daalil) e 3 che B S (ly)
Ibid , P. 458 (Y)
) Al Calaaly (saall Byaaal Cilaal i L3S Ll i (sl 20 dgdee (3 Sl san
085 i) Ae shd B das LS Ol ) i o o ) dals dlia Vgl Aol
ol asil) deayy bl Cilaa¥) (s 5)gdal) apail (L)
Likewise, the distinction between latp://www.bailil.org (accessed 5 September
2018).
-LAN Bache and others op , cit , P. 830, 837

VoV el — uld] sipd] — e 1§ o dlonad | 221 _any



? ki ] 30 el i) o ol e a0 —_—

The responsibilities and accountabilities within the process of implementing the
Climate Change Act appear substantial. There are short-term targets and 'legally
binding' longer-term targets. There is a need to report annually to Parliament and
there is an independent expert body (the Committee on Climate Change to advise
on targets and policies and monitor progress. For the United Kingdom
government, the processes of accountability are summarized in the Carbon Plan in
a section called 'Managing Our Performance, which notes that there is a 'robust
framework to track progress and flag when issues or policy changes mean that we
risk going off track' (DECC, 2011, p. 118). Within this framework, the Committee
on Climate Change publishes an annual report in which it scrutinizes the
government's progress in meeting carbon budgets. The government has to lay
response to the points raised by the CCC before Parliament by 15 October each
year. The statutory requirement to produce a report on policies after a new budget
has been set also forms part of the accountability regime under the Climate
Change Act (DECC, 2011, p. 118).

However, analysis independent of the government suggests that the accountability
process is not as strong as it might appear (Client Earth, 2009) and this resonates
with our findings. Despite the hard language of 'legally binding commitments,
Client Earth (2009) notes that the Act does not include an enforcement
mechanism and suggests that the opportunities for enforcing legislation through
the courts via judicial review in the United Kingdom are very weak and that recent
cases indicate that any challenge to the government in court would have little
chance of success. In relation to accountability, the report concludes that:

The core philosophy of the Act is that this series of built—in duties, actions, and
reporting requirements, combined with the monitoring function of the CCC, and the
scrutiny role of parliament, will create transparency, accountability, and political
pressure to ensure that governments will comply Compliance with the legislation is
therefore institutional and political (Client Earth, 2009, p. 301.
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This analysis is a reminder that all forms of accountability can be open to
questions about their Another historical example of an accountability mechanism is
the Royal Commission on Environmental Pollution (RCEP). Rather than being
created by legislation in relation to a specific regime, the RCEP was created by
royal warrant as a committee of experts from different fields that considered
environmental issues in more general terms. The RCEP existed between 1970
and 2011 and its royal warrant described its remit as being to advice on matters,
both national and international, concerning the pollution of the environment; on the
adequacy of the research in this field; and the future possibilities of danger to the
environment,” it produced thirty—three reports over its lifespan, some short, some
long, covering a range of general topics including setting environmental standards

ilbid, P. 45 (V)

Bypdiall a4l Laleaia) Glas SLal) sl ey Y o)) 5 VAV ale o ASLY diall) ciaag
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Parliamentary Commissioner Act 1967. JUSTICE E. The Citizen and

Administration: The Redress of Grievances (Steven Sons Ltd 1961).
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Tim Jewell, "Public Law and the Alaking (Clarendon Press 1998) 74. (V)
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¢ (ICO)laslaall msta i€ ) b cllals Yol i) & cpadall B} Yoo € alad Al cilogled)
Ladll N Baaly ccilaglaal) (3giny daad) (First Tier Tribunal) dslad) deadl ) & (g
- Llal)
G bl Jsmgll olds Youo¥ il YA anly pdadly gy QLLAYEC Yo ¥/E 4
i) Clagledll
odadl 4mg LSy Eaul clegbdl ) bl Jsasll GL&/EC YR /Yaaf uaa A
luli€) 8 dgalie ilgl aagig . Shigy ilad) 3 mSllll oda glati /EEC [2003] OJ 1/41.71¥/4+
Adladl) Jal il
Case 6/64 Casta v ENEL [1964] ECR 585. Secretary of State for Transport, ex p
Factotum Led (No 2) [1991]1. AC 603 (HL): Thabure Sunderland CC (2003) OB
151. For a more wide-ranging discussion of parliamentary sovereignty, see
Jackson A AC 262 AG (2005) UKHL 56. (2006) 1

= David Roberts, Victorian Origins of the British Welfare State (Yale UP 1960).
lizabeth Fisher and others, Maturity and Methodology: Starting a Debate about

Environmental Law Scholarship (2009) 21 JEL 213,228-30
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aurence H Tribe, 'Ways Not to Think about Plastic Trees: New Foundations for
Environmental Law' (1974) 83 Yale LJ 1315, 1317.
Statutes and judicial decisions typically mandate 'systematic' and 'interdisciplinary
attempts to ensure that presently un—quantified environmental amenities and values
may be given appropriate consideration in decision—making along with economic
and technical considerations. Public interest challenges to decisions alleged to be
environmentally unsound are diverted by the pressures of doctrine and tradition
from claims about the value of nature as such into claims about interference with
human use, even when the real point may be that a particular wilderness area, for
example, should be 'used by no—-one Examples of these struggles can be seen
right across environmental law but are particularly prevalent with other of these can
be so (Chapter 21) where environmental interests are being weighed Types of
interests.
An inevitable by-product of the different types of interests that are relevant to
environmental problems is that environmental law regimes create and protect new
types of legal rights Bogojevic and Ray fuse identify three different frames for
understanding such rights: rights of nature, rights to the environment, and
environmental rights as participatory rights.

Environment in Tim Jewell and Jenny Steele (Eds), Law in Environmental Decline

VoV el — uld] sipd] — e 1§ o dlonad | 221 _any.



" Gk iy el 3 | Gkl 10 (b o] 0 il 0
O V) il Hale Gl Bgis e gind ¥ AAEY) o e agl) ey
Al OIS (silly alall 3silall lggi & NS Lagd chadie) ) Gsiad dpgysY) AaSadl
b \ellad il Al AshaY) GBeiall e il Lol o Lgiads 8 Lala 1l
(e daSlaa (& al) 1 skl o Bl 1
(Lalally £yu) sLall aliinl 8 3all) A salall ,ied cdapsall (3oaal) 2 iy
(V) (lShaddly bl aaail) & Gall) Js¥) JsSsiosll e ) salally

¢1.1bid, P. (1)
Such a declaration does not quash an offending statute, but Parliament must take it
into account and decide hay Convention violation fit (considering also the fact that
Handy side v UK App no 5493/72 (ECtHR 7 the UK government thrust and Hara
December 1976).
For example, R (Prolife Alliance) v BBC [2003] UKHL 23, [2004] AC Con For
Downs (n 5) onerellicrafts of State for Environment, Food and Rural Affairs v.
paras 106—14 and Kar Commissioner Metropolis [2008] UKHL 69, [2008] 1 WLR
2723
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¢1. Elizabeth Fisher , Bettina Lange , and Eloise Scotford, op , cit, P. (\)
Downs v Secretary of State for Environment, Food and Rural Affairs [2008] EWHC
.2666 (Admin) para 38 (Collins J)
Jee] ssum 3 diglal) LUSIL (AT an Glaiiy oz dgaill Laalal) LUSIL (305 CilS geaall (iany
BETETN PG PR
Ly Jasind pxe 8 danm 058 o Aol o uns 081 ol (e Beane ad alall bS8
aie g il Ko jud (sl alell judll e
e 'Michael Beloff, Judicial Review-2001: A Prophetic Odyssey (1995) 58 MLR
143, 150.
e For example, & v Hull University Visitor, ex p Page [1993] AC 682 (HL) 701-2
e R v Somerset CC ex p Fewings [1995] 3 All EM 20 (CA)
e Barbone v Secretary of State for Transport [2009] EWHC 463 (Admin)
e RV chief Constable of Sussex, Ex p international Trader’s Ferry Limited [1998]
2 AC 418 (HL), which involved a breach of Art 34 of the then Treaty of the

European Communities (TBC).
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Ibid P. 451) (V)

An extract from one case brought against the UK in the ECtHR is included here.
The analysis in the case was lengthy, so we only extracted some of the arguments
raised.

Hardy v UK App no 1965/07 (ECtHR, 14 February 2012) paras 187-92, 21721,
.245-50
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The Court notes that in order to establish and operate the LNG terminals, the
operators were required to obtain planning permission and hazardous substances
Hatton v UK (2003) 37 EHRR 28 (aircraft consent (see paragraphs 9-11, 129 and
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